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BROWNFIELDS TAX INCENTIVE FREQUENTLY ASKED QUESTIONS

This document provides some of the most frequently asked questions (FAQs) about the Federal Brownfields Tax Incentive and their answers.

_____________________________________________________________________________________________

Q1:  When was the Brownfields tax Incentive passed and why?

A1:  The Brownfields Tax Incentive was passed as part of the Taxpayer Relief Act (HR 2014/PL 105-34), which President Clinton signed on August 5, 1997.  EPA and the Department of the Treasury worked with lawmakers to create the incentive, which is needed to spur the cleanup and redevelopment of brownfields in distressed areas.  Previously, because environmental remediation was generally viewed as increasing the value of a property, in many situations these expenditures had to be capitalized rather than deducted as a business expense in the year in which they were incurred.  The 1997 Brownfields Tax Incentive allows taxpayers to treat any qualified environmental expenditure as a deductible item.

Q2:  Why is the treatment of environmental remediation costs under the Brownfields Tax Incentive beneficial?

A2:  The Brownfields Tax Incentive generally permits a taxpayer to treat any “qualified environmental remediation expense” as a deductible expense in the year paid or incurred, rather than charging such expense to a capital account.  Where depreciable property is purchased in connection with a remediation project, the entire cost of the property will not be deductible in the year acquired, but the depreciation expenses attributable to the property will be deductible rather than being capitalized into the cost of the land.  Deductible expenses reduce a taxpayer’s taxable income and thus generally reduce their income tax liability.  Without the Brownfields Tax Incentive, in some situations, remediation expenditures must be capitalized into, i.e., added to, the cost of the taxpayer’s land and cannot be recovered for tax purposes until the land is sol or disposed of.  Because it permits a current deduction for many of these costs, the Brownfields Tax Incentive allows taxpayers to recover these costs, and therefore, reduce taxable income, much earlier than what may otherwise be required by the tax laws.

Q3:  How does a taxpayer certify that a site should be eligible for the Brownfields Tax Incentive?

A3:  Agencies within each State have been designated by the State or U.S. Environmental Protection Agency (EPA) to certify whether or not sites meet the Brownfields Tax Incentive requirements.

Q4:  What are the States required to do under the new brownfields tax law?

A4:  There are two basic requirements that the States must address.  First, the law requests that each State designate, within sixty (60) days after the law’s enactment (August 5, 1997), a lead agency as the “appropriate State environmental agency” to handle inquiries and requests for property certifications from its taxpayers.  If States do not make the designation within this time, the law authorizes the EPA to make the designation.

Second, the law requests that States provide their taxpayers, upon request, a written statement certifying that a specific property meets the following two elements of the “qualified contaminated site” requirement: (a) the property is within a defined targeted area; and (b) there has been a release (or threat of release) or disposal of any hazardous substance at or on the property.  The next two sections of FAQs deal with questions the States may face in developing certification procedures.

Q5:  Section 198(C)(2)(A) defines the term “targeted area” by reference to four listed criteria.  Must the property meet all or only one of the listed target area criteria?

A5:  Section 198(c)(2)(A) of the brownfields tax incentive states that in general, the term “targeted area” means: 1) any population census tract with a poverty rate of not less than 20 percent; 2) a population census tract with a population of less than 2,000 if (a) more than 75 percent of such tract is zoned for commercial or industrial use, and (b) such tract is contiguous to one or more other population census tracts which meet the requirement of clause (1) without regard to this clause; 3) any EZ or EC (and any supplemental zone designated on December 21, 1994); and 4) any brownfields site announced before February 1, 1997, as being included as a brownfields pilot project of the EPA.  The eligible property need only meet one of the listed criteria.

Q6:  Can “land use” be used instead of “land zoned”?

A6:  Generally, land use is the same as land zoned, unless a non-conforming use is being retained.  If the local jurisdiction does not use the term “zoned,” the local equivalent should be used in making the eligibility determination.  Because zoning occurs at the local level, most states do not have zoning designation on a statewide basis.  Wherever feasible, paper-based or GIS zoning maps should be used to determine the areas that are appropriately zoned and/or a certification should be obtained from the appropriate local agency authorized to make zoning determinations for the jurisdiction within which the property is located. 

Q7:  Does eligibility apply to Federal, State, and or local Empowerment Zones and Enterprise Communities?

A7:  This eligibility requirement applies to remediation costs attributable to the portion of a property that lies within a Federally-designated Empowerment Zone or Enterprise Community.  If a property is only partially-located within such a designated area, only remediation expenditures related to the portion of the property within such area will qualify for the Brownfields Tax Incentive.

Q8:  Does eligibility cover all sites within the Empowerment Zone or Enterprise Community, or must the sites be inventoried and/or targeted?

A8:  Any property within the boundaries of a Federally-designated Empowerment Zone or Enterprise Community is eligible for the qualified remediation expenditure.  A list of Empowerment Zones and Enterprise Communities is included in this package.  The information is easily accessible on the HUD Community 2020 software package.

Q9:  What criteria is used to determine whether the population in a census tract is “below the poverty level”?

A9:  Poverty level determinations are based on data compiled and published by the U.S. Bureau of the Census available from the latest census referable to the same point or period in time and the latest reports from the Office of Management and Budget.

Determination of poverty depends upon income and family size (generally families of four or more with incomes below $20,000 a year are determined to be below the poverty level).  Adjustments for regional or area variations in income and cost of living are not included in the nationally-determined computations.  This information is publicly accessible from the Internet ( http://www.census.gov ).

Q10:  There are four ways a property can qualify for the targeted area, the fourth being:  “any site announced before February 1, 1997, as being included as a brownfields pilot project of the EPA.”  Does eligibility cover all sites within the Pilot’s boundaries?  Must the sites be inventoried and/or targeted by the Pilot?  

A10:  The designated contact for each eligible Pilot area will provide a certification to the taxpayer determining whether a specific property meets this eligibility criteria.  Generally, Pilots will designate only targeted sites within their political boundaries for which they have spent or earmarked EPA Pilot funds.

Q11:  Does “hazardous substance” exclude contamination from oil and/or mixtures with oil?

A11:  The definition of “hazardous substance” in the tax provision in large part is based on Section 101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act(CERCLA).  Section 101(14) contains a qualified exclusion for petroleum, including crude oil and its fractions.  However, hazardous substances that are mixed with petroleum products may be included in the scope of CERCLA and also may be included in the Brownfields Tax Incentive.  More information regarding the petroleum exclusion can be found on EPA Internet site 

( http://www.epa.gov/superfund/programs/er/triggers/haztrigs/whatsub3.htm  ).

Q12:  Does this provision of the Brownfields Tax Incentive attempt to distinguish between hazardous waste and hazardous substances?

A12:  No.  The definition of “hazardous substance” in CERCLA Section 101(14) does include certain “hazardous wastes.” For example, the CERCLA definition of hazardous substances includes wastes that are listed under the Resource Conservation and Recovery Act or hazardous wastes that are ignitable, corrosive, reactive, or toxic.

Q13:  Can expenditures for assessment or monitoring inside a building qualify for the Brownfields Tax Incentive?

A13:  These expenditures may qualify for the Brownfields Tax Incentive if the costs can be characterized as environmental remediation costs and were used in connection with the abatement or control of a release (or threat of release) or disposal of a hazardous substance.

Q14:  Can the expenditures from the removal of asbestos from a building be deducted under the Brownfields Tax Incentive?

A14:  Asbestos which is part of, or within a structure, is not covered under CERCLA unless there is a release, or a threat of release, into the environment outside the structure.

Q15:  Referring to Section 198(b)(1)(A) of the Brownfields Tax Incentive, what does it mean to be “otherwise chargeable to capital account”?  What are allowable expenses?

A15:  The Brownfields Tax Incentive was created to permit a taxpayer to obtain a current deduction for certain environmental remediation costs, rather than delay the deduction t a future year.  Certain environmental remediation costs must be capitalized, i.e., included in the cost of the taxpayer’s property and recovered as the property is used, sold, or otherwise disposed of.  Other environmental remediation costs may be expensed during the year in which they were paid for or incurred.  The Brownfields Tax Incentive only seeks to impact the former category.  If an expense is already deductible within the year it was incurred, there is no need to invoke the provisions of this incentive.

The category of allowable expenses under the brownfields tax incentive is potentially a very broad category.  Taxpayers should consult with tax counsel to determine whether specific cost items are allowable expenses.

Q16:  What is the effective date of the tax law which triggers when a taxpayer’s assessment and cleanup expenditures can be eligible for deduction under the tax incentive?

A16:  The President signed the brownfields tax incentive bill into law on August 5, 1997.  Any expenditures paid for or incurred after that date and prior to the law’s expiration on January 1, 2001, that meet all other criteria are eligible for the tax incentive.

Q17:  With regard to the definition of “qualified contaminated site” in Section 198(c)(1)(A) of the Brownfields Tax Incentive, what types of uses constitute “a trade or business or for the production of income, or which is property described in section 1221(1) in the hands of the taxpayer”?

A17:  Section 198(c)(1)(A) of the Brownfields Tax Incentive states that in general, the term “qualified contaminated site” means any area: 1) which is held by the taxpayer for use in a trade or business or for the production of income, or which is property described in Section 1221(1) in the hands of the taxpayer; 2) which is within a targeted area; and 3) at or on which there has been a release (or threat of release) or disposal of any hazardous substance.  Each of these terms is a term of art in the tax world.  Generally, any property used for non-personal purposes will be considered qualified under this portion of the law.  Section 1221(1) properties are generally inventory properties or properties held by the taxpayer for sale in the course of its trade or business.

Q18:  Section 198(c)(1)(B) of the Brownfields Tax Incentive states that the “Taxpayer must receive statement from State Environmental Agency.—An Area shall be treated as a qualified contaminated site with respect to expenditures paid or incurred during any taxable year only if the taxpayer receives a statement from the appropriate agency of the State in which such area is located…” Must the “statement” from the State agency that certifies a) that the property is within a “targeted area,” and b) that there has been a release (or threat of release) or disposal of any hazardous substance at the property, be in writing?  Should a copy of the statement be attached to the tax return?

A18:  A copy of the written statement by the State that certifies the property as a “qualified contaminated site” should be attached to the taxpayer’s income tax return.

Q19:  Does an environmental assessment paid for by a prospective purchaser of a qualified contaminated site qualify as an environmental remediation cost?

A19:  Generally, these costs are not eligible for the tax incentive since the law requires that the property must be “held by the taxpayer.”  Taxpayers should consult with tax counsel to determine circumstances in which property is considered “held by the taxpayer” for purposes of determining whether it is a “qualified contaminated site.”

Q20:  Are properties owned by a municipality, and leased to a taxpayer, eligible for the Brownfields Tax Incentive?

A20:  There are conceivable circumstances where a municipally-owned property might be considered a qualified contaminated site and where environmental remediation costs might qualify for the tax incentive.  As in question 19, the answer will depend upon whether the property is considered “held by the taxpayer.”  A taxpayer that pays for remediation at a site for which it has a long-term lease (e.g., 99 years) on municipally-owned property might qualify for the tax incentive.  Taxpayers should consult with tax counsel to determine circumstances in which the taxpayer’s property may qualify for the tax incentive.

Q21:  What is the difference between incurring and paying for an expenditure?  If the taxpayer incurs an allowable expenditure in one tax year, but pays for it in another tax year, does the taxpayer get to elect in which tax year to take the deduction?

A21:  Generally, this will depend on the taxpayer’s accounting method.  Taxpayers should consult with tax counsel to determine when specific expenditures must be taken into account for tax purposes.
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