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AN INTRODUCTION TO THE DNREC COMPLIANCE AND ENFORCEMENT
RESPONSE GUIDE

The Compliance and Enforcement Response Guide (CERG) consists of a set of guiding
principles, policies and procedures, all of which collectively establish a framework for
DNREC to use in exercising its enforcement authority and discretion in determining
appropriate enforcement responses. Portions of the CERG are newly developed
guidance and policies, and other portions have been implemented for some time.

The CERG is intended to enhance the fairness, consistency, predictability, deterrence
value and efficiency of the DNREC enforcement process. The principles and policies
contained in the CERG are intended to guide DNREC managers and staff in:

1) Designing appropriate case-specific enforcement strategies; and
2) Developing comprehensive compliance assurance strategies.

In addition, the CERG is intended to further the overall mission of DNREC by advancing
the goals and objectives identified in the Department’s Strategic Plan. Finally, the CERG
is intended to help DNREC managers and staff use sound professional judgment. The
CERG also serves to inform the regulated community, elected officials and the general
public about the manner in which the Department conducts its compliance and
enforcement activities. The CERG is not intended to be a substitute for the use of sound
professional judgment.

A. RELATIONSHIP TO OTHER DEPARTMENT GUIDANCE AND POLICY

The CERG is effective on September 19, 2002, and supersedes the 1987 Secretary’s
Enforcement Policy For the Division Of Air and Waste Management and the Division Of
Water Resources. To the extent that components of the CERG are not inconsistent, all
components should be read in conjunction with one another, and, collectively, define the
DNREC enforcement program.

The CERG applies to all enforcement actions taken under the authority of the Delaware
environmental statutes (as listed in the Scope) and regulations administered by DNREC,
and all Federal environmental statutes and regulations delegated to Delaware and
administered by DNREC, except where a case is subject to a program statute or
regulation that requires a result at variance with the CERG, in which case that statute or
regulation shall govern. In addition, should procedures in this Guide appear to conflict
with other Department procedures or with state or federal statutes and regulations, the
Secretary must be notified immediately for resolution before any action is taken.

This document also applies to all enforcement cases pending as of the effective date of
this Guide in which DNREC has not reached agreement in principle with the regulated
entity on the specific terms of a resolution. The CERG also applies to all enforcement
cases commenced after the effective date of this policy.

There may be exceptional cases not adequately addressed by the CERG. In those
cases a decision to act at variance with the CERG should be discussed in advance, and
must be approved by the Secretary. The CERG is a working document that will be
reviewed and updated periodically to reflect statutory, regulatory, and/or policy changes.
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B. LEGAL EFFECT

The guidance, policies and procedures set forth in the CERG do not constitute final
agency action, do not carry the force of law, and are intended solely as guidance for
DNREC employees in the exercise of enforcement authority. If a conflict were to arise
between this Guide and Delaware’s statutes and regulations, the statute or regulation
would control. The CERG is not to be relied upon to create rights, duties, obligations, or
defenses, implied or otherwise, enforceable at law or in equity, by any person in litigation
with DNREC. This guidance is not intended to, nor does it, constitute "regulations" as
that term is used in the Delaware Code. DNREC reserves the right to act at variance
with this guidance, and to change the guidance and procedures at any time without
public notice, whenever necessary to carry out the intent of the statutes and regulations.

In general, 29 Del. C. Chapter 100, the Freedom of Information Act (“FOIA”) and the
Department’s FOIA regulation will govern the release of disclosures made pursuant to
any provisions and policies within the CERG.

DNREC Compliance and Enforcement Response Guide Page 3



INTRODUCTION. ... e Pg. 2

TABLE OF CONTENTS ..o oo Pg. 4
ACRONYMS ..., Pg. 7
SCOPE. ... Pg. 8

CHAPTER ONE: POLICY CONSIDERATIONS

SECTION I. MISSION AND GOAL ......ooiiiiiiiiiie e Pg.
SECTION Il.  PRINCIPLES FOR COMPLIANCE AND ENFORCEMENT............. Pg.
SECTION lll. CLASSIFYING NONCOMPLIANCE ........cccooiiiiiiiieiieeee e Pg.
SECTION IV. ENFORCEMENT PHILOSOPHY .....ooiiiiiiiiiieieieeeee e Pg.
SECTION V. OVERVIEW OF ENFORCEMENT ACTIONS .......cocoiiiiiiiiiieieeee Pg.
SECTION VI. CHRONIC VIOLATOR PROVISIONS .........cooiiiiiiiiieieeee e Pg.
SECTION VII. ACCESS TO DEPARTMENT RECORDS. ........cccccoiiiiiiiiiiieeeeee Pg.

CHAPTER TWO: DNREC APPROACH TO COMPLIANCE ASSURANCE

SECTION I. EDUCATION AND OUTREACH........coiiiiie e Pg.
SECTION Il.  TECHNICAL AND FINANCIAL ASSISTANCE .......ccooiiiiiiiiies Pg.
SECTION Ill. PENALTY MITIGATION AND OPPORTUNITY .....ccoociiiiiiiiiieeene Pg.
SECTION IV. PUBLIC INFORMATION — ENFORCEMENT ACTIONS................. Pg.
SECTION V. PUBLIC NOTIFICATION OF ENVIRONMENTAL RELEASES ....... Pg.

CHAPTER THREE: INSPECTIONS AND INFORMATION REQUESTS

SECTION I.  INTRODUCTION .....ooiiiii e Pg.
SECTION I, INSPECTIONS ... Pg.
SECTION lll. INFORMATION REQUESTS.......ccciiiiieiecee e Pg.

CHAPTER FOUR: DETERMINING THE APPROPRIATE RESPONSE TO
VIOLATIONS

SECTION L. INTRODUCTION ..o e Pg.
SECTION Il. GENERAL DEPARTMENT PRACTICES. ........ccooiiiiiiiiieiieee e Pg.
SECTION Ill. WRITTEN NOTICE ALLEGING NONCOMPLIANCE. ..................... Pg.
SECTION IV. LICENSE OR PERMIT SANCTIONS ..o Pg.
SECTION V. JUDICIAL ENFORCEMENT OPTIONS.........cociiiiiieiiieie e Pg.
SECTION VI. RESPONSE TIME TARGETS ... Pg.

CHAPTER FIVE: GENERAL ENFORCEMENT PROCEDURES

SECTION L. INTRODUCTION ....... i Pg.
SECTION Il. RELATIONSHIP BETWEEN DNREC AND THE DELAWARE
DEPARTMENT OF JUSTICE.......c.ooiii e, Pg.
SECTION lll. DNREC ENVIRONMENTAL OFFICERS.........cciiiii e Pg.
SECTION IV ENFORCEMENT COORDINATOR .....oooiiiiiiiieeceee e Pg.
SECTION V. ENFORCEMENT PANEL ..ottt Pg.

11
11
12
13
13

15
21
22
22
24

27
27
28

30
30
31
33
33
36

39
39
39
40

DNREC Compliance and Enforcement Response Guide Page



SECTION VI. ENFORCEMENT AND ENFORCEMENT RELATED

MECHANISMS ..o oo eeee e Pg. 42
CHAPTER SIX: CLASSIFICATION OF PRIORITY CASES
SECTION I.  AIR QUALITY MANAGEMENT ....ooovooeeeeeeeeseeseeeeeeeeeeeeeee e Pg. 45
SECTION II.  SOLID AND HAZARDOUS WASTES ....oveoeeeeeeeeeseeeeeeeeeeserereeee Pg. 51
SECTION Ill. NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM .. Pg. 54
SECTION IV. ACCIDENTAL RELEASE PREVENTION ....oeovooeeeeeeeeeeees e, Pg. 55
SECTION V. UNDERGROUND STORAGE TANK ......vververereeseeeesesseersereeeee Pg. 58
SECTION VI. SEDIMENT AND STORM WATER ....coveeveeeereeeseeseeeesesseeseeerseee Pg. 60
SECTION VII. COASTAL ZONE ACT ENFORCEMENT .....oovooeee oo Pg. 63
CHAPTER SEVEN: ADMINISTRATIVE AND CIVIL PENALTY
CALCULATIONS
SECTION I.  AIR QUALITY MANAGEMENT ....ooovoeeeeeeeeeseeeeeeeeeeeeeeeeeeeee e Pg. 65
SECTION II.  SOLID AND HAZARDOUS WASTES ....oveoeeeeeeereeeeeeeeeseee s Pg. 68
SECTION Ill. NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM .. Pg. 72
SECTION IV. ACCIDENTAL RELEASE PREVENTION ......ovoveieeeeeseee e, Pg. 73
SECTION V. UNDERGROUND STORAGE TANK ......oververoeoeeseeesessesseersee Pg. 75
CHAPTER EIGHT: ENVIRONMENTAL IMPROVEMENT PROJECTS
ASSOCIATED WITH ENFORCEMENT ACTIONS
SECTION I. BACKGROUND ......coveeee oo e eeeeeeeeeee e e eese e e eeseees e Pg. 80
SECTION 1. APPLICABILITY oovoo oo eeee e eeee e seeseeeeeseeeseesseeesenenes Pg. 80
SECTION Ill. DEFINITION AND KEY CHARACTERIZATION OF ANEIP .......... Pg. 81
SECTION IV. GUIDELINES ...veveos oeeeeeeeeeeeeeee e eeeeeee e e seee e e eeeseee e Pg. 82
SECTION V. PENALTY ASSESSMENTS ....ooveeveeeeeeeeeeseeeeeeeeeseeeseeeessseseseseeeeee Pg. 82
SECTION VI. COST RECOVERY ....... oo Pg. 83
SECTION VII. USE OF A THIRD PARTY w...voveieeeoeeeeeeeeeeeseeeeseeeeeee s eseseeeee Pg. 83
SECTION VIII.OVERSIGHT AND DRAFTING ENFORCEABLE EIPS .............. Pg. 83
SECTION IX. FAILURE OF AN EIP AND STIPULATED PENALTIES................... Pg. 84
SECTION X. DNREC PROCEDURES .......oovoieoeoeeeeeeeeeseeseeeeeeeeeeeeeeeeeseeeseeeee Pg. 84
SECTION XI. CATEGORIES OF ON-SITE ENVIRONMENTAL IMPROVEMENT
PROUJECTS (EIP) c.vv. coeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeeseeseeeesesesesesesesseseseses Pg. 85
SECTION XII. OFF-SITE ENVIRONMENTAL IMPROVEMENT PROJECTS ....... Pg. 90
CHAPTER NINE: ADMINISTRATIVE PROCEEDINGS
SECTION I. INTRODUCTION ... v eeeeeeeeeee e seseseeeeeeeeeseeeseeeeeeees Pg. 92
SECTOIN 1. PUBLIC HEARING ... «veeeeeeeeeeeeeeeeeeeeee e Pg. 92
SECTION Ill. HEARINGS BEFORE THE ENVIRONMENTAL APPEALS BOARD
......................................................................................................... Pg. 93
SECTION IV. APPEAL FROM EAB TO SUPERIOR COURT ....ovoveeveeeeererereeenne. Pg. 98

DNREC Compliance and Enforcement Response Guide Page



APPENDICES

................................................................................... Pg.
Appendix | - 1: List of Statutory Provisions Concerning Confidential

INfOrmMation. ... ..o Pg
Appendix | — 2: Chronic Violator Regulations (Reserved)...................c.ooeneee. Pg
Appendix Il — 1: Regulatory Development Process............coccvvvviiiiiiiiinnnnnnn. Pg
Appendix Il - 2: Technical and Financial Assistance (Reserved)..................... Pg
Appendix Il — 3: Penalty Mitigation POliCy..........c.coooiiiiiiiii e, Pg
Appendix IlI: Statutory Inspection Authorities (Reserved)..............c.cooovenini. Pg
Appendix IV: General Enforcement Response Process Chart ........................ Pg
Appendix V — 1: Department Enforcement Panel Process..................cccooai. Pg
Appendix V — 2: Cost Recovery Authority ..........ccooiiiii e Pg
Appendix V — 3: Complaint and Investigation Process................cccccoviiiinnn. Pg
Appendix VI: List of EPA Timely and Appropriate Guidance (Reserved)............ Pg
Appendix VII: List of EPA Penalty Policies (Reserved)...............cccoovvieiiiinn... Pg
Appendix VIII: Environmental Improvement Project Bank Forms..................... Pg

.100
. 106
. 107
. 108
. 109
. 115
. 116
117
. 120
121
. 124
. 125

. 126

DNREC Compliance and Enforcement Response Guide Page

6



ACRONYMS

ARP Accidental Release Prevention

AST Aboveground Storage Tank

CAAA Federal Clean Air Act Amendments of 1990

CERG Compliance and Enforcement Response Guide

CFR Code of Federal Regulations

DAS Development Advisory Service

DAWM Division of Air and Waste Management

DNREC Delaware Department of Natural Resources and Environmental Control
DOJ Delaware Department of Justice

DRGHW Delaware Regulations Governing Hazardous Waste

DRGSW Delaware Regulations Governing Solid Waste

DSWC Division of Soil and Water Conservation

EHS Extremely Hazardous Substance(s)

EHSRMA Delaware’s Extremely Hazardous Substances Risk Management Act
EPA United States Environmental Protection Agency

ERP EPAs Hazardous Waste Civil Enforcement Response Policy

LUST Leaking Underground Storage Tank

OSHA Department of Labor, Occupational Safety and Health Agency

PLUS Program Loans for Underground Storage Tanks Systems

RCPP 1990 RCRA Civil Penalty Policy

RCRA Resource Conservation and Recovery Act

SHWMB Solid and Hazardous Waste Management Branch of the Delaware

Department of Natural Resources and Environmental Control, Division of
Air and Waste Management

SNC Significant Non-Compliers
SNN Not a Significant Non-Complier
SV Secondary Violator

UST Underground Storage Tank

7 Del. C. Chapter 40
7 Del. C., Chapter 60

7 Del. C., Chapter 63

7 Del. C. Chapter 66
7 Del. C. Chapter 72
7 Del. C. Chapter 74
7 Del. C. Chapter 74A

Sediment and Stormwater Law

Delaware Code Annotated, Title 7, Conservation, Part VIl —
Natural Resources, Chapter 60 Environmental Control
Delaware Code Annotated, Title 7, Conservation, Part VIl —
Natural Resources, Chapter 63 — Hazardous Waste
Management

Wetlands

Subaqueous Lands

Delaware Underground Storage Tank Act

The Jeffrey Davis Aboveground Storage Tank Act
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SCOPE: The CERG applies to actions taken pursuant to 7 Del Code:

Chapter 40 — Sediment and Stormwater,

Chapter 60 — Environmental Control,

Chapter 62 — Oil Pollution Liability,

Chapter 63 — Hazardous Waste Management,

Chapter 66 — Wetlands,

Chapter 68 — Beach Preservation,

Chapter 70 — Coastal Zone Act,

Chapter 71 — Noise Control and Abatement,

Chapter 72 — Subaqueous Lands,

Chapter 74 — Delaware Underground Storage Tank Act,

Chapter 74A — The Jeffrey Davis Aboveground Storage Tank Act,
Chapter 77 — Extremely Hazardous Substances Risk Management Act,
Chapter 78 — Pollution Prevention Act,

Chapter 79 - Environmental Permit Application Background Statement
Chapter 91 — Delaware Hazardous Substance Cleanup Act.
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CHAPTER ONE: POLICY CONSIDERATIONS

SECTION I. MISSION AND GOALS

| OUR VISION:

The Department envisions a Delaware that offers a healthy environment where people
embrace a commitment to the protection, enhancement and enjoyment of the
environment in their daily lives; where Delawareans’ stewardship of natural resources
ensures the sustainability of these resources for the appreciation and enjoyment of
future generations; and where people recognize that a healthy environment and a strong
economy support one another.

OUR MISSION:

The mission of the Department of Natural Resources and Environmental Control is to
ensure the wise management, conservation, and enhancement of the state’s natural
resources, protect public health and the environment, provide quality outdoor recreation,
improve the quality of life, and educate the public on historic, cultural, and natural
resource use, requirements, and issues.

GOAL: PROMOTE HEALTH AND SAFETY

The health of people, wildlife, and plants are affected by air quality (ozone and
particulates can damage even healthy lungs); water quality (bacteria can make
swimmers sick, lack of dissolved oxygen can kill fish); accidents and spills involving
petroleum and hazardous substances; mosquitoes and other pests (mosquitoes transmit
encephalitis, ticks transmit Lyme disease); open burning (burning of trash and leaves
emits cancer causing chemicals); contaminated soils (can result in contamination of
drinking water supplies and adjacent surface water bodies) and contaminated fish and
shellfish. The Department promotes public safety and helps to ensure a healthy
environment for all Delawareans through education, outreach, planning, and regulatory
programs.

GOAL: Conserve Plant and Animal Resources

This goal is to conserve and enhance plant and animal communities, through protection
and management of species populations and their habitats. This effort involves
maintenance of biodiversity, harvest allocation of species populations, protection of
ecological functions and processes, and performance of educational outreach. Achieving
this goal requires good quality air, water and soils. Sustaining this goal requires
coordination of Department activities.

GOAL: Broaden the Commitment to Environmental Protection and Resource
Conservation

Economic, environmental, and social problems cannot be addressed in isolation. The
Department works in partnership with others to develop strategies that integrate
economic development, environmental quality, and social policy making with broad
public involvement. Integration means the coordination and/or unification of Department
programs and authorities for the purpose of more effectively and efficiently preventing or
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reducing damage to the environment. This involves a systematic approach that reflects
shared goals and takes into account the linkages of the environment, both internally
(cross media) and externally with society. “Internal integration” refers to environmental
policy actions taken across media to prevent release of pollutants and control residues.
“External integration” refers to incorporating environmental policy into other types of
policy ranging from agriculture, transportation, and energy to trade and economic
development. The quality of the environment in the next century will largely be
determined by the degree to which external integration succeeds. The Department
strives to create a widely held ethic of stewardship that strongly encourages individuals,
institutions, and corporations to take full responsibility for the economic, environmental,
and social consequences of their actions.

GOAL: Promote and Provide Recreational Opportunities

Recreational opportunities that allow Delawareans to enjoy natural resources and open
spaces, contribute to and enhance our quality of life. The Department strives to provide
recreational opportunities while balancing resource protection with resource use
management. A diverse system of state parks and wildlife areas that protects natural
resources and provides recreational and environmental educational opportunities is
crucial. Achieving this goal requires good quality air, water and soils, plus healthy living
resources. Sustaining this goal requires coordination of Department activities. This effort
involves provision of public access and other recreational facilities, balancing multiple
uses, and performing educational outreach.

SECTION II. PRINCIPLES FOR COMPLIANCE AND ENFORCEMENT

In an ideal world, regulation is replaced by stewardship; an inherent respect for the
environment. In this concept of stewardship, everyone takes responsibility for their
actions and the use of resources for the benefit of the community. In the real world,
stewardship is sometimes compromised by conflicting priorities, values, capabilities and
perspectives. This creates the need for regulation and enforcement.

The challenge for regulators is to balance the use of compliance tools with the
recognition of stewardship efforts. Regulated entities must be made aware of the
conditions for compliance, made to feel the consequences of non-compliance, and
provided an opportunity to demonstrate behavior beyond compliance. When
enforcement is necessary, it should be fair, focused, visible, and timely.
The following principles are embraced to meet this challenge:

1. Compliance is the first step toward the ultimate goal of stewardship.

2. Enforcement will be balanced with education, technical assistance, and
incentives to achieve compliance and encourage stewardship.

3. Enforcement will be an effective deterrent against future violations.

4. Enforcement actions will increase in severity for regulated entities with poor
compliance histories.
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5. The cost of non-compliance should be greater than the cost of compliance.

6. Resources utilized by DNREC to assure compliance will be used proportional
to the potential impact on human health and the environment and in keeping
with statutory responsibilities.

7. DNREC will support the development and use of alternative tools to
traditional enforcement that achieve compliance and encourage going
beyond compliance.

8. DNREC will trust, empower, and support its employees to make enforcement
decisions and use discretion where appropriate.

9. DNREC will ensure that its employees are well trained and informed to make
enforcement decisions that are fair, appropriate and substantively consistent
across program areas.

10. Enforcement policies, procedures, pertinent data, and other critical
information will be accessible to any interested party.

11. Enforcement decisions will be defensible, documented, and proportional to
the degree of potential harm.

12. DNREC will foster partnerships internally and externally to realize shared
responsibilities in environmental stewardship.

13. Equity must result from the treatment of people of all races, income, and
cultures with respect to the development, implementation, and enforcement
of environmental laws, regulations, and policies.

SECTION III. CLASSIFYING NONCOMPLIANCE

All statutory and regulatory violations are subject to enforcement. This principle applies
to all facilities (major or minor, permitted or unpermitted) and to all violations of the
environmental statutes and regulations administered by the Department. Violations are
classified based upon the seriousness of the alleged violations (i.e., duration, gravity,
magnitude, willfulness) and their impact or threat of impact on human health and the
environment. This classification is also used to prioritize enforcement actions. Because
many of its programs are based on federal requirements, the Department has adopted
EPA’s terminology for classifying noncompliance, which varies depending on the media
involved. The media-specific descriptions of these classifications are found in Chapter 6.
This classification and prioritization system does not imply that lower priority violations
will not be subject to enforcement. It merely indicates that the level of attention given to
enforcement matters is based upon their environmental and programmatic significance.

SECTION IV. ENFORCEMENT PHILOSOPHY

Appropriate enforcement action means that the mechanism used by DNREC to achieve
compliance is proportional to the alleged violation, reflective of the facility’s compliance
history, and protective of human health and the environment. In addition, an appropriate
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enforcement action, which may include a civil penalty and recovery of economic benefit,
sends a message of deterrence to the regulated community.

In order for the enforcement program to maintain credibility with the regulated
community and the public in general, DNREC must take consistent and fair enforcement
actions. This means that the regulated community should expect a similar response to a
comparable violation - given its impact on human health and the environment -
regardless of where it occurs. While it is important to recognize that each case is fact-
specific and must be managed accordingly, consistency should always be a factor in
determining the enforcement action. Consistency does not mean, however, blind
adherence to past decisions that may no longer be appropriate. DNREC believes
fairness will result when enforcement is pursued consistently within the bounds of the
law and applicable regulations. Also to ensure fairness, DNREC remains receptive to
good-faith arguments - based on fact, state or federal law, or policy - that a given
situation is different and should be treated differently, that a facility is in fact in
compliance, or that a heavy penalty is not warranted given the specific circumstances of
the infraction.

DNREC'’s fundamental principle in choosing a course of action is to use the least
adversarial method appropriate to the situation that will achieve DNREC'’s goals of
compliance, correction, and deterrence. It is DNREC’s intent, however, to use the full
range of enforcement tools available to it as necessary to achieve its goals in a timely
manner.

SECTION V. OVERVIEW OF ENFORCEMENT ACTIONS

There are a variety of enforcement tools available to DNREC staff to bring sources and
facilities into compliance. The least adversarial method is some form of informal
enforcement that notifies a facility of alleged noncompliance and encourages self-
correction without further Department action. Examples of informal enforcement include
Letters of Warning and Letters of Deficiency.

More formal enforcement methods involve an administrative, civil, or criminal process
that generally result in an enforceable instrument such as an Administrative Order or
judicial decree. Examples of the more formal enforcement methods include, but are not
limited to, Notices of Violation, Administrative Orders, Consent Orders, Formal
Hearings, Settlement Agreements, Cease and Desist Order proceedings, and civil and
criminal suits.

Much of what the Department does to bring facilities into compliance is of a non-
adversarial nature and is geared toward the use of consensual means. These actions
include Letters of Agreement, informal meetings, and Conciliation Orders. When non-
adversarial means fail or would be inappropriate, adversarial enforcement actions should
be pursued. These actions include Cease and Desist Orders, Formal Hearings, and
litigation.

Chapter 4 sets forth the general practices and presumptions to be used by DNREC staff
in determining an appropriate response to violations. The different enforcement actions
available to the enforcement staff are set forth in Chapter 5 in an ascending, progressive
order. Questions regarding the appropriateness and applicability of any of the
enforcement methods are to be directed to the appropriate Division Director.
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SECTION VI. CHRONIC VIOLATOR PROVISIONS

In June 2001, the Delaware General Assembly passed legislation that, among other
things, created a provision to address chronic violators of the state’s environmental laws
and regulations. Senate Substitute for Senate Bill 33 amended 7 Del. C. Chapter 79 and
directed DNREC to adopt regulations to include the definition of a chronic violator, the
process for determining when a facility or regulated party shall be declared a chronic
violator and the terms and conditions under which the designation of a chronic violator
should be lifted. The legislation also directed DNREC to establish a committee of
industry and conservation organizations to assist the agency in developing the
regulations. The legislation directed DNREC to consider a number of factors in
determining whether a person or facility has engaged in a pattern of willful neglect or
disregard to the permits laws or regulations of the Department. These factors include the
nature and extent of the harm caused or threatened, the impact on the integrity of the
regulatory program, duration of non-compliance, number of violations of a similar nature,
the total number of violations of all types, the economic benefit attributable to violations
and whether any or all of the violations were willful or grossly negligent.

After nearly of year of deliberation, the committee voted in June 2002 to endorse a
regulatory framework that includes a process for determining and lifting chronic violator
status and affords the Department discretion in addressing potential chronic violators.
The regulation allows the Secretary to initiate a review of any regulated party at any time
and also requires the Secretary to conduct a review if one of the following conditions
apply in a timeframe not to exceed five years.

1. Three or more of any combination of administrative orders, civil judicial actions, court
orders, negotiated settlements and criminal convictions or;

2. Three or more of any combination of administrative orders, civil judicial actions, court
orders, negotiated settlements and criminal convictions under the same Department
regulator program against the same person at different locations.

The regulation also includes a public notification process when a review is initiated and
completed and when a party is delisted as a chronic violator.

As of September 17, 2002, the regulation has not yet been promulgated. This guide will
be updated upon promulgation of the regulation. (Appendix | - 2 has been Reserved for
the Chronic Violator Regulation).

SECTION ViII. ACCESS TO DEPARTMENT RECORDS

Most documents contained in Department files are considered to be public records and
are subject to inspection by members of the public. Procedures relating to the inspection
and copying of public records retained by the Department of Natural Resources and
Environmental Control (“the Department”) pursuant to 29 Del. C. Chapter 100, the
Freedom of Information Act (“FOIA”) have been prescribed by regulation. It is the
Department’s goal in establishing this regulation to maximize the amount of information
available to the public, establish a reasonable fee structure for copying public records,
and to streamline procedures used to disseminate this information. This regulation
applies to the Department in dealing with requests from the public for information as set
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forth in the Freedom of Information Act. This regulation does not apply to the
Department in its normal course of business with Federal, State, or local agencies, nor
to private parties (corporate or individual) with whom the Department is conducting
business (permit, contractual agreement, licenses, etc.), provided the public records are
germane to the business being conducted.

The Department is undertaking an effort to make more of its public records available
electronically, either through dedicated computer terminals or via the Internet. It is
important to note, though, that FOIA does not require an agency to create documents or
reports that do not otherwise exist in response to a request, and that the statute does not
require an agency to copy any records at its own expense in response to a request.

Some materials in Department files are not considered to be public documents, and so
will not be made available to the public. Non-public materials can include information
submitted by an outside party under a claim of confidentiality (e.g., confidential business
information or a proposed settlement in a pending enforcement action) as well as
documents generated by the Department itself (e.g., internal personnel materials,
deliberative process material, or certain enforcement-related documents such as
attorney-client communications or material which would reveal law enforcement
investigative techniques or disclose a confidential informant).

An integral part of the FOIA regulation is a procedure outlined to address the confidential
treatment of information submitted to the Department. It is important to understand that
this confidentiality procedure is a necessary part of the FOIA regulation in that any
information submitted to the Department is subject to public review unless deemed to be
confidential by the Secretary. Appendix | — 1 provides a list of statutory provisions
concerning confidential information that the Department may receive.
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CHAPTER TWO: DNREC APPROACH TO COMPLIANCE ASSURANCE
SECTION I. EDUCATION AND OUTREACH

A. INTRODUCTION

DNREC believes that a multi-faceted approach is the best way to encourage and
maintain compliance with environmental laws and regulations and to stimulate a sense
of responsibility and stewardship that goes well beyond compliance. This chapter
presents an overview of DNREC's various education and outreach activities, with
reference as applicable to the interaction between the approach and specific compliance
assurance activities or objectives.

At times, education and outreach activities overlap with technical assistance activities.
For example, a seminar might cover a topic in such a way that an attendee can learn
how to implement improvements at his or her work facility based on the presentation,
even though the primary focus of the seminar was more general education and
outreach.

For purposes of this section education and outreach activities are deemed to be those
whose primary audience is the public at large, including a very broad group of regulated
entities such as industrial complexes, small businesses, government facilities,
nonprofits, homeowners, etc. This section is not intended to describe those activities
that focus on specific facilities needing compliance-related advice.

Throughout each year, DNREC staff frequently undertakes education and outreach
activities. The majority of such activities are directed to the public at large as well as to a
broad range of people more directly affected by environmental laws, such as municipal
officials, industrial hazardous waste managers, pollution control facility operators, and
individual property owners. The activities are designed to elevate awareness and instill a
sense of personal and corporate responsibility for compliance and, ultimately, to foster
environmental stewardship. Routine inspections permit application processing, and other
DNREC endeavors also typically incorporate education and outreach. Thus, these
activities also are a key component of DNREC's compliance assurance goal.

In addition to providing more general information to a larger audience, many education
and outreach activities play a more direct role in promoting compliance with
environmental laws and in addressing violations that have occurred. DNREC inspectors
frequently carry fact sheets on topics that are anticipated to be of concern or benefit to
property owners and facility managers. DNREC settlements of administrative
enforcement actions sometimes include as a condition of settlement that the alleged
violator:

e attend or sponsor a continuing education seminar covering the area from which the
underlying violation arose;

e periodically provide the community with environmental performance reports; or
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e implement an Environmental Management System (EMS) developed in accordance
with the process set forth in ISO 14000.

If DNREC notices a pattern of non-compliance throughout a regulated sector, a
seminar specific to that topic can be prepared and presented.

B. PROVIDING ESSENTIAL INFORMATION
1. Business and Permitting Services

The Office of Business and Permitting Services, within the Office of the
Secretary, houses the Pollution Prevention Program, Clean Air Act Small
Business Assistance Program, community involvement and general permitting
assistance programs. This office is responsible for preparing, coordinating, and
disseminating informational material to the regulated community and the general
public, for coordinating the Development Advisory Service, and for providing
direct technical assistance to facilities.

The Development Advisory Service (DAS) is a forum for developers, landowners,
businesses and others seeking information concerning environmental permitting
requirements. DAS is unique to Delaware and has existed within DNREC for
over 20 years. Individuals who have site plans or conceptual designs for
commercial establishments, subdivisions, major manufacturing facilities, utility
operations and the like may attend one of DAS’s monthly meetings. There, in
one room, developers can meet regulators from all divisions in DNREC and
receive advice and/or regulatory requirements likely to impact their project.
Other staff from the State Fire Marshall’s Office, the Public Service Commission,
the Department of Agriculture and the State Department of Transportation also
regularly attend meetings, providing a one-stop shop of information for those
seeking to develop a parcel of land.

In the Office of Business and Permitting Services, there are two Ombudsman
positions dedicated to assisting small businesses with environmental
requirements and advocating for communities affected by environmental issues.

2. DNREC Ombudsmen

The Ombudsmen within DNREC help to fulfill the Department’s commitment toward
developing and maintaining positive relationships with the community it serves.
Historically, the first public sector Ombudsmen originated in Sweden in 1809 and were
appointed by the Parliament to investigate reported complaints, report findings, and
helped to achieve equitable settlements. The Ombudsman concept spread through
Europe and eventually to the United States in the 1960’s. There are three Ombudsmen
positions within DNREC to assist the public:

a. Small Business Ombudsman
DNREC’s Small Business Ombudsman (“SBO”) position was created by the Clean Air
Act Amendments of 1990 which required each state to implement a Small Business
Assistance Program and employ an Ombudsman to administer the program. The SBO
assists small businesses in understanding and complying with the requirements set forth
by the Clean Air Act, as well as other environmental rules and regulations. This position
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ensures that the special needs of small businesses are not overlooked when new
regulations are developed by the agency. DNREC’s SBO is a member of the Delaware
Small Business Resource Partnership, which is a consortium of State and Non-profit
agencies that serve small businesses in Delaware. The SBO works with small
businesses by answering questions on the phone, through e-mails, and in person, as
well as through training workshops and seminars.

b. Community Ombudsman
DNREC’s Community Ombudsman (“CQ”) position was created as a result of Senate Bill
33 which was passed in 2001 to help DNREC serve the public and community groups
more efficiently. The mission of the CO is to conduct community outreach, serve as an
advocate for community environmental issues, and facilitate dialogue among
stakeholders. This position helps to promote an understanding of community concerns
relating to public health and the environment. The CO acts as a voice to under-served
communities and ensures that community concerns play a role in the Department’s
decision- making process.

C. Water Resources Ombudsman
DNREC'’s Division of Water Resources (“DWR”) Ombudsman position was established
in 1994 to provide improved communications with the general public and overall
responsiveness of Division staff. The DWR Ombudsman works to foster effective and
open communications between the public and the Division, and to ensure that services
provided to the public are user-friendly.

3. Printed Outreach and Education Materials

a. Fact Sheets, Reports, Guidance Documents, Directories

DNREC has developed an extensive array of environmental fact sheets, on
topics ranging from summaries of DNREC's air quality, water quality, and
waste management rules, to procedures for remediating contaminated sites,
to tips on how citizens, municipalities, and businesses can help protect the
environment.. Existing fact sheets are revised and new fact sheets are
created as necessary to provide accurate, up-to-date information.

b. Reports, Guidance Documents, Directories

In addition to fact sheets, more comprehensive reports and guidance
documents facilitate DNREC's education and outreach efforts. As with fact
sheets, these documents fulfill a role both in preventing violations and in
remediating them. A number of "best management practices" provide
guidance for complying with requirements and going beyond compliance
using pollution prevention. Examples of documents produced for compliance
purposes include:

Delaware Erosion and Sediment Control Standards and Specifications
UST Branch Technical Guidance Manual

Delaware Risk Based Corrective Action Program Guide

Vapor Recovery and You Manual

Manual Tank Gauging and Inventory Controls Manual

Toxics Release Inventory

Annual Air Quality Report
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¢ Pollution Reduction Management Practices and Regulatory Guidance for
Vehicle and Other Salvage Facilities

Hazardous Waste and You

Managing Automotive and Repair Waste

Solvents — Regulations and Reduction

Simply Septics — A Guide for Delaware Homeowners

c. Newsletters

DNREC publishes several newsletters. DNREC News, is a regularly
published, general purpose newsletter designed to reach a broad audience
that includes individuals, community groups, environmental consultants,
legislators, government agency officials, industry officials, and anyone else
who wishes to be placed on DNREC's mailing list. Each issue of DNREC
News contains a calendar of events, an update of regulatory actions and
news releases that were recently issued to the press.

Outdoor Delaware Magazine is published quarterly and covers conservation
and environmental issues of interest to school students and to the general
public. The magazine is available to all paid subscribers. Further, the
distribution to certain school programs is supported with State of Delaware
general funds through an appropriation.

Other specialty newsletters are targeted to specific audiences. "Think Tank”,
for example, created by DNREC's Underground Storage Tank Branch, is
distributed to tank owners/ operators statewide, providing them with the latest
state and federal regulatory requirements as well as technical updates. The
Fish and Wildlife Division publishes a semi-annual newsletter directed to
hunters and anglers. Examples of related specialty newsletters published by
others include:

¢ NEIWPCC LUSTIine
¢ ASTSWMO MTBE Newsletter
¢ Fish and Wildlife ‘s Observer

In addition to preparing DNREC publications, DNREC staff frequently
contributes to outside publications such as newsletters published by industry
or business associations.

4. Education and Outreach through the News Media
DNREC reaches out to its stakeholders, the regulated community, and the
general public through newspapers, magazines, television, and radio.

a. Press Releases

DNREC frequently reaches out to the regulated community and the general
public by issuing press releases. Over 370 press releases are issued each
year. As a general information and education tool, press releases are a
vehicle for informing the public about releases of pollutants into the
environment. It is also a means of announcing new programs, regulations,
events, publications, and to provide information on upcoming hearings and
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conferences, program milestones, training opportunities and other subjects
designed to keep the regulated community and the public informed of
DNREC's environmental protection and natural resource management
activities.

As a compliance-related tool, press releases are also used to announce the
initiation and/or resolution of significant enforcement actions, and so play an
important deterrent role in DNREC's compliance assurance efforts. See
section on public information policy regarding enforcement actions.

b. Interviews

DNREC conveys environmental protection messages, including regulatory
requirements, through interviews with reporters from the various print and
audio-visual media. Hundreds of interviews are given each year, providing
the public with DNREC's perspectives on issues and events and information
on DNREC regulatory and educational programs.

DNREC's outreach and responsiveness to the media are particularly valuable
practices in assisting the agency in conveying regulatory compliance
information. Media interviews often focus on specific DNREC enforcement
actions, providing a forum for educating both the public and the regulated
community on environmental requirements and DNREC enforcement
activities. Some of these media inquiries are precipitated by agency-issued
press releases.

c. Public Service Announcements, Training Videos
DNREC also periodically creates Public Service Announcements (PSAs) that
are aired on television and/or on radio. Recent examples include:

Open Burning Video

Automobile gas tank filling procedures

Recycling PSAs in conjunction with the Environmental Defense Fund
Clean air series on transportation issues and impacts

Non-PSA videos have been developed that have also proven successful. For
example:

Poultry carcass composting
o Storm water best management practices
e Sludge

d. Education and Outreach through DNREC Web Site

DNREC reaches out to its stakeholders, the regulated community, and the
general public through the Internet. DNREC's Web site continues to emerge
as a powerful outreach tool. By accessing www.dnrec.state.de.us, Delaware's
regulated community along with all citizens can tap into a wealth of
information critical to compliance assurance. From regulations and rules to
fact sheets, event calendars to press releases, program descriptions to Q & A
sections, DNREC' s web site has become an invaluable tool for meeting a
variety of educational needs. It is increasingly referred to by DNREC
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inspectors, permit engineers, and others to carry out their duties. Ease of
access to useful information is critical to compliance assurance operations,
and the information available through this web site now encompasses
virtually every DNREC program. The site's logical format coupled with key
links within and without, facilitates and expands its user friendliness.

To increase the utility of the Web site in an enforcement context, in 2000
DNREC began posting each formal administrative enforcement action,
criminal enforcement action, and Notice of Violation that is issued along with
a listing of all environmental releases reported to the agency. Posting this
information is seen as a timely way to better inform the regulated community
and the general public about actions DNREC is taking. See section on Public
Information policy regarding enforcement actions.

DNREC has also initiated development of an Environmental Information
System that will be accessed through the Department’s web site. When fully
operational, the system will provide compliance, enforcement and permitting
information on regulated facilities and sites. The system will be a useful tool
for agency staff in coordinating multi-media regulatory efforts and for the
public and regulated community for tracking facility performance.

All press releases, public notices and issues of DNREC News, complete with
calendar and regulatory updates, are also published on the web. Information
on participatory and volunteer events is listed—oftentimes with online
registration forms. Increasingly education materials for teachers are being put
online as well as education material for the general public (e.g. biodiversity
reports) and links to sites like Project Wild.

5. Speaking Engagements, Workshops, Training Courses, Conferences,
Trade Fair Displays

Providing information can be facilitated through meeting with people in a group
setting, and DNREC is extremely active in this arena. Topics covered in these
presentations include air pollution, beach preservation, lakes, pollution
prevention, riparian corridor protection, shoreline protection, waste management,
wastewater treatment, water supply, and wetlands. This type of communication
serves DNREC's compliance outreach objectives well.

C. PROMOTING AN ETHIC OF ENVIRONMENTAL STEWARDSHIP

Several outreach activities are designed to foster an ethic of environmental stewardship,
especially among the younger generation. DNREC believes that promoting a sense of
personal responsibility for environmental stewardship will result in increased compliance
with environmental law.

1. Environmental Education in Schools

Environmental education in the schools helps DNREC target impressionable
youngsters, who often carry messages learned home to parents and other
relatives. DNREC staff frequently "guest lecture" for classes at all education
levels, and have provided technical assistance with special projects such as
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composting. DNREC, in conjunction with the Department of Education, other
agencies and not-for-profit organizations, has developed curriculum and
educational supplements for teachers and students on such topics as watershed
management, pollution prevention and recycling, air quality, wetlands and
aquatic resources.

2. Volunteer Programs

Outreach and education can take many forms. Successful DNREC-sponsored
programs involving the training of volunteers have reaped benefits, both scientific
and goodwill, for DNREC programs and volunteers alike. Most importantly,
Delaware's environment has benefited.

D. REGULATORY DEVELOPMENT PROCESS

It is the policy of the Department of Natural Resources and Environmental Control to
follow the process outlined below when developing, amending, repealing, or adopting
any regulation as defined in 29 Del. C. §10102, except emergency regulations where
such are allowable by law. The steps in this process are detailed in Appendix Il — 1.

SECTION II. TECHNICAL AND FINANCIAL ASSISTANCE

DNREC has long recognized that regulatory compliance is best attained and sustained
using a combination of approaches, including outreach/education and technical and
financial assistance. Frequently, outreach/education activities and technical assistance
activities overlap. For example, fact sheets on very specific topics, such as shoreline
stabilization educate as well as provide specific guidance. Also, seminars on program-
specific requirements and guidance documents often are targeted at a particular
regulated sector for purposes of increasing awareness and compliance. For purposes of
this discussion, technical assistance is deemed to focus on providing site-, activity-, or
facility-specific compliance-related guidance.

Because DNREC believes that compliance is part of the ultimate goal to ensure
protection of public health and the environment, DNREC places a high priority on
providing technical assistance to regulated entities. Some programs are specifically
designed to provide technical assistance to regulated entities (and so do not have any
direct regulatory responsibilities); these include the Pollution Prevention Program and
Small Business Technical Assistance Program housed in the Office of Business and
Permitting Services in DNREC's Office of the Secretary.

Programs that have direct regulatory responsibilities (such as permitting, compliance
inspections, and enforcement) are typically more limited in the amount or type of
assistance they can provide, often due to resource constraints or potential liabilities for
providing guidance that may not completely solve a problem that is subject to an
enforcement action. Not all DNREC staff can provide assistance on all issues, and
sometimes a facility's need for guidance will be beyond the scope of what DNREC can
provide even with all applicable programs working together, so there will be times when
DNREC will suggest that a consultant be retained.

DNREC also strongly supports financial assistance for regulated entities, especially
those in the public sector that rely on public monies to fund operations and compliance
activities. DNREC takes an active role in identifying areas where financial assistance is

DNREC Compliance and Enforcement Response Guide Page 21



needed, such as in removing old underground petroleum storage tanks, and upgrading
domestic wastewater disposal systems, and manure management at animal feeding
operations and in supporting legislation to provide for such assistance. A brief
description of existing financial assistance programs (e.g. SRF, FIRST Fund, PLUS
Loans) can be found in the Appendix Il — 2 (Reserved at this time).

SECTION III. PENALTY MITIGATION OPPORTUNITIES

The Delaware Department of Natural Resources and Environmental Control (DNREC or
Department) wishes to promote voluntary compliance with environmental requirements.
DNREC believes that the protection of the environment and public health and safety
rests, in part, on voluntary compliance with environmental laws. Voluntary compliance
begins with an awareness of environmental problems and is often achieved through the
implementation of compliance assessments or audits. The Department will provide
meaningful incentives to encourage large and small businesses to develop and
implement an environmental management system and to conduct regular compliance
assessments. The Department’s current Penalty Mitigation Policy is attached in
Appendix Il - 3. A detailed discussion of opportunities, procedures and requirements
associated with the self-reporting of violations is contained in Chapter 8.

SECTION IV. PUBLIC INFORMATION POLICY — ENFORCEMENT
ACTIONS

The Department of Natural Resources and Environmental Control is granted the
authority through numerous state statutes to enforce laws and regulations designed to
protect public health, water, air, plants, animals and other natural resources.

A major element of that authority is DNREC's responsibility to ensure that businesses,
industrial facilities and other regulated and non-regulated parties are complying with
state and federal environmental laws and regulations. DNREC also has an obligation to
inform the citizens of Delaware about the State’s progress in achieving compliance. This
includes reporting, through a variety of mechanisms, the compliance activity of the
regulated and non-regulated community in Delaware.

When parties violate laws, regulations or permit conditions, DNREC has a number of
enforcement tools it can use to achieve compliance and/or punish violators. These
include Administrative actions, civil actions and criminal charges. Formal Administrative
actions include Secretary’s Orders, Notice of Administrative Penalty Assessment, Cease
and Desist Orders and Imminent Hazard Orders. Civil actions occur when a lawsuit
against a violator is filed in court.

A. USE OF THE INTERNET

a. Enforcement Action Postings

DNREC will post a listing on the Department’s Internet Web site
(www.dnrec.state.de.us) of all administrative, civil and criminal actions, notices of
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violations and unclassified misdemeanors, taken after such actions have been issued.
Information on the web will include, but not be limited to:

name of the party or facility to whom the order was issued;

date the order was issued;

a summary of the violations;

the amount of the penalty assessed;

a description of any supplemental environmental project funded as part of
the settlement;

e status of the order including final resolution

Staff with the Office of the Secretary will coordinate with appropriate Division staff to
ensure that the information is posted on the Web in a timely manner (within three
working days).

b. Delaware Environmental Navigator

The Delaware Environmental Navigator (“DEN”), located on DNREC’s Internet Web site
(www.dnrec.state.de.us) will currently allow the public to view all facility information,
violations, enforcement actions and monitoring results pertaining to Air Quality, Waste
Water, Hazardous Waste, Landfill, Recycling, Waste Transfer Stations, Infectious
Wastes, Underground Tanks, Petroleum Vapor Recovery, Land Development and
Erosion Control. The DEN also contains limited information on Salvage Yards, Above
Ground Tanks, Tire Piles, Animal Operation, Artificial Reef, Nature Preserve, Historic
Monument Site, Open Spaces, Parks, Playgrounds, and Wildlife Areas

Future Plans for the DEN: Work is in progress to integrate Contaminated Site Cleanup,
Septic Permits, and Ground Water Usage information into the DEN. These will be
completed by March 2003. Further work is needed to integrate Wetlands, Hazardous
Waste and Underground Tank Corrective Action Sites, Toxic Release Inventory, Above
Ground Tanks and Ambient Monitoring Data. These are expected to be completed by
September 2004. More Natural Resource programs data are expected to be integrated
into DEN by June 2005.

B. PRESS RELEASES

Press releases on all enforcement actions taken by DNREC shall be issued at the
discretion of the DNREC Secretary.

Under no circumstances will DNREC waive or forfeit its right to issue a press release on
any enforcement action as part of the negotiation or settlement of any action.

Parties that fund an environmental improvement project as part of the settlement of an
enforcement action may not initiate, solicit or accept any recognition for that project.

The Department will consider a number of issues, including the following primary factors,
in deciding whether to issue a press release on any enforcement action:

¢ Violations of environmental laws, permits or regulations may have resulted in or had
the potential to harm human health or the environment;
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o The company or individual is considered to be a chronic violator against whom
DNREC is stepping up enforcement efforts;

o DNREC believes the enforcement action will have a deterrent effect on other
possible violators.

C. DNREC NEWS

DNREC will include press releases on enforcement actions in DNREC News, the
Department’s regular newsletter.

SECTION V. PUBLIC NOTIFICATION OF ENVIRONMENTAL
RELEASES

A. ENVIRONMENTAL RELEASES

The Department has established processes and procedures for notifying the public in a
timely manner of environmental releases. For these purposes the term "environmental
release" means any emission, discharge, or delivery into the air or waters or on the
lands of this State, of any garbage, refuse, rubbish, sewage, oil, industrial waste, liquid
waste, solid waste, hydrocarbon chemical, restricted chemical material, vessel
discharge, air contaminant, pollutant, or other wastes. These procedures are:

1. The Department will, within twelve hours of its occurrence, notify the public,
who have subscribed to the system, of any release exceeding the threshold
levels through its Environmental Release Notification System. The notification
would occur by email, phone, or fax as designated by the public.

2. The Department will also publish on the Department’s Web site, any self-
reported environmental release from industry, and upon confirmation, any
environmental release that involves off-site contamination, or any
environmental release that involves significant environmental impact without
regard to notifying party. The notice of such a release will identify therein: (i)
the nature of the release (including identification of the components of the
release where possible); (ii) the geographic area in which the release
occurred; and (iii) whether or not the Department is investigating the release.
Information posted in accordance with the foregoing will be derived from the
initial reporting. As such, the initial posting may be inaccurate and subject to
substantial revision.

3. The Department will update the environmental release information on the
Department’s Internet Web site to include the most recent information
regarding: (i) the nature of the release if known (including identification of the
components of the release where possible); (ii) the geographic area in which
the release occurred; (iii) whether or not the release posed a threat to the
public health; and (iv) the status of the Department’s investigation, if any, into
the circumstances surrounding the release; and (v) a summary of any actions
taken by the Department on the matter.

4. Exemptions - The following discharges or emissions are not considered
“environmental releases” for the purposes of communication to the public:

DNREC Compliance and Enforcement Response Guide Page 24



e Discharges or emissions in compliance with a validly issued state permit
or in compliance with state or federal regulations that are routine,
anticipated and intermittent during normal operations or treatment
processes

o Discharges or emissions that are wholly contained within a building or
which are wholly contained in a secondary containment system.

o Discharges or emissions of pollutants, which are identified in operating
permits and normally reported as excess emissions or exceedances
during regular or routine operating conditions as required by state or
federal permits or regulations.

¢ Continuing discharges or emissions that are a matter of public record
from site investigations of historical land uses and the site is listed for
remediation on any one of the following lists: Leaking Underground
Storage Tank Sites, RCRA Corrective Action Sites, Inventory of HSCA
Sites, Voluntary Clean-up Sites, Solid Waste Closure, Debris Pit Priority,
or Debris Pits.

o Discharges or emissions associated with an activity that is the subject of
a criminal investigation provided there are no threats to public health.
Upon completion of the investigation the exemption no longer applies and
notice is to be provided as soon as practicable thereafter.

5. Nonetheless, episodic discharges such as those associated with accidents,
equipment malfunctions, emergency shutdowns, or pipe ruptures are to be
considered as environmental releases and reported in accordance with
provision (B) above.

B. INDUSTRIAL INCIDENT REPORTING

In July 1990, Section 6028 was added to 7 Del. C. Chapter 60. Legislation required the
Department of Natural Resources and Environmental Control (DNREC) to implement
regulations. The Reporting of a Discharge of a Pollutant or an Air Contaminant
regulation was adopted on April 1, 1991. Several programs from the Division of Air and
Waste Management, including Air Engineering and Compliance, Emergency Response,
Emergency Planning and Community Right-to-Know, Accidental Release Prevention,
Enforcement, Solid Waste Management, and Hazardo